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POLYGRAPH EXAM

In an effort to show that | had nothing to hide, | underwent a post-conviction
polygraph examination on July 25, 2011, administered by Ed Torian, which concluded that

my responses denying any involvement in the crimes were truthful.
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POLYGRAPH TESTING CONDUCTED BY ED TORIAN:

CERTIFIED POLYGRAPH EXAMINER
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POLYGRAPH EXAMINATION -

CONFIDENTIAL INFORMATION

NAME: ROBERT M. D'LUCCA
DOB: 10/4/74 : "”{”m,.,
DATE:  7/25/11 Wyl

My, iy,
The following person was given a specu'fc polyg,lal?h exau!unatlon
|
Opxmons and results elicited from exammatlon WIU only bei re,liéased to tilose in authority:
'|lI “" i ”H'
ln |

all
A Four-Pen Lafayette fact ﬁpde) ‘was u }1zed 'lh

) lfh. l'iil ]!l"!l”"‘l
PERTINENT INFORMATION; ]m”l iy, |
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NO DECEPTION NOTE, DURENG SPECIFIC POLYGRAPH EXAMINATION

CONDUCTED ON 7/25/;% "(,, "m|
’1[1 lll"ll ‘lll‘ h““ll“,

| ,,IE.ISI;%,HE OPIN!ION 'OF THE EXAMINER THAT ROBERT M. D’LUCCA
SHO‘ﬂ/ED NO! SIGNS OP 1 DECEPTION DURING SPECIFIC POLYGRAPH EXAMINATION,
AND Dﬂ) ANSWER Al L SPECIFIC QUESTIONS IN A TRUTHFUL MANNER ON JULY
25,2011, REGARDIN G THE CRIMINAL CHARGES BROUGHT AGAINST ROBERT M.

D’LUCCA BY TI IE STATE OF NEW YORK.

ED TORIAN
POLYGRAPH EXAMINER

e-mail address: pated 1 6@aol.com




THE FOLLOWING ROBERT M. D’LUCCA, WAS GIVEN A SPECIFIC POLYGRAPH
EXAMINATION ON JULY 25, 2011,
THE FOLLOWING QUESTIONS WERE ASKED:

#1. IS YOUR FIRST NAME ROBERT? ANS. YES
#2. IS TODAY MONDAY? ~ ANS. YES
#3. WERE YOU BORN IN THE STATE OF NEW YORK? lln ANS YES
#4. DO YOU INTEND TO ANSWER THE TRUTH TO THE FOLLOWIN? QUESTIOWSQ
'f
| YES
Qi 1 '|l 1l “zANS

#5. ON MARCH 12™ OF 1994, WERE YOU AT MILLE’ IA"VENUE !AND|HEGEMAN
AVENUE, BROOKLYN, NEW YORK AROUND 3: 00, A‘M ? '1|“ "1;” ‘” ANS. NO

#6. ON MARCH 12™ OF 1994, DID YOU HAVE yoss‘ésrsION oq A GUN WITH YOU AT
ANY TIME IN THE VICINITY OF MILLER AVE Lh:’ ‘ANﬁ HEGEMAN AVENUE
AROUND 3:00 A.M.? l” K y, il ANS. NO

#7. DO YOU ACTUALLY KNOW WHO SHOLUM'&L[E OCCUIPANTS OF A RED
I|I“’

VOLKSWAGON ON MARCH 12 1994? gl I Uy, il ANS. NO
#8. DID YOU SHOOT THE OCCUP]TANTS[OF AIRED VOLKSWAGON ON MARCH 12™
OF 19947 " “l““ P ”i[u 'y ‘i" ANS.NO
#9. 18 TOMORROW TUE;SfDAY,‘? - ANS. YES
#10. IS THIS THE 'MONTII OF JULY? ANS. YES

#11. HAVE ;YOU @ OLD YOﬂJR'ATTORNEY THE TRUTH REGARDING THE CRIMINAL
CHARG'ES IIBROUGHT AGAIN ST YOU BY THE STATE OF NEW YORK? ANS. YES.
1 '
#12, (f{ AVE Y@[lj ANSVK/ERED ALL SPECIFIC QUESTIONS TRUTHFULLY? ANS. YES
(| |1
"
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THE 2001 AFFIDAVIT OF TAIWAN JAMISON

| always knew there had to be a reason why the two witnesses in my case
blamed me. | was innocent and | never believed it was a matter of plain “mistaken
identity.” In the late 1990’s (several years after being convicted) my suspicions

were confirmed.

Taiwan Jamison, one of the two surviving victims in the case (and the main
witness against me at my trial), confessed to an acquaintance that he lied at my

trial when he accused me of the shooting.

After being informed about his willingness to come forward, | hired an
investigator by the name of Leslie Wolff to interview Jamison. Wolff eventually
brought Jamison to talk to my lawyer and as a result Jamison made the following

sworn statement.



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF KINGS
X
- THE PEOPLE OF THE STATE OF NEW YORK,
Plaintiff,
-against-
ROBERT D’LUCCA,
Defendant.
X

State of New York)
‘County of Kings )ss: -

TATWAN JAMISON being dﬁIy s@ofn does hereby state under penalties of peljury:
I was a prosecutlon witness against Robcrt D’Lucca during his murder ma] in the Supreme
Court, County of Kings. During that trial I testu'ied that I was pr esent at the time of the incident and
that I observed Robert D Lucca ﬁre the weapon That resu]ted in my being mJured and others being
‘killed. At this hme Iam coming forward to correct my tesumony and truthfully state that, to my
knowledge, Robert D?Lucca was not the mdmdua] who ﬁred ihie weapon on the day in questlon.
Since the trial concluded I have had a lot of time to think about \vl}atl did and why ] testified
the way 1 did gnd realized that I may hz_ive helped convict an. irmocent person. My testimony was not
based upon nﬁl observations, but rather because of What oﬂncrs had told me, leading me to conclude
that it was Robert D;Lucca who commuitted the crime. ] have flot come {i or\\'ard earlier because of
my fear of what could happen to me if ] discjdscd this information.

One day) was playing dice on the street, when ] ran into a fiiend of Robert D*Luccas, and

(7



-after discussing the situation, and my desire to straighten this matter out, ] gave him my telephone -
nurnber and asked him to contact Robert D*Luccas mother. Thereafier, I was incarcerated and was
contacled by an investigator who was assisting Mrs. D’Lucca in helping her son. Atthat time] told

him the truth about what happened that evening and why I had not come forward previously. J'am

now signing this affidavit of my own free will and have not been threatened our coerced by anyone

nor has anyone promised me anything in-return for this stalement.

Qf@@m« Wate J‘ ~

TAIWAN JAMISON

worn before me ﬂu§7\_§ day of




THE 2001 AFFIDAVIT OF BRUCE KING

After obtaining Taiwan Jamison’s 2001 affidavit, my lawyer advised my
investigator, Mr. Wolff to find and interview Bruce King, the only other
witness/victim in this case. Thereafter King also cqnfessed to having perjured

himself at my trial.

King was a professional informant/criminal who understood the value of

testifying against others in court in order to deflect any prosecution against himself.

From the start, King could not identify the shooter. On the day of the incident
he was shown photographs of me but stated that he did not recognize me from

anywhere. That changed though, on the day of his grand jury testimony and at trial.

The following sworn statement is the result of Mr. Wolff’s interview with

Bruce King about his testimony at my trial.



STATE ‘OF NEW YORK )
COUNTY OF CLINTON )

BRUCF M. KING, being duly. sworn - hereby state under penalties of. perjtry
1. I was the prosecutor's witness in the. matter of Pecple oi' the State of
| Robert D'Iucca, in the Supreme Court .of the State of New Yor}',

New York v..
County of. Kings, in 1994 regarding-his indictment for crimes of Murder, etc..
2 'I‘he indictment that I was called to testif_y .about occourred on March '
"1Z2, 1994 while I was a passenger in the rear seat of an automobile.

3. When I testlfled, I stated that I observed. the shooter, and then
. identified Mr. D'Lucca, in the courtroom, as the individual I observed shoot the
- weagon which caused the death of two others, in Juries to myself, and .anctber.
This testimony was :maccurate and was based vpon facts other than my personal
knowledge. |

| 4. After the incident ‘I was interviewed by a Detective 'Falcone and shown .
p}iotogjraphs' -cf 'ind'iiridual‘s, r)one ' of which I could identify as ‘the shooter o
B Thereafter Defective Falcone showed me a photograph of an i'ldividual,
and vas adv:rsed that, -this, ves tne individual who'.shot

that i did not recognize,

me ' and the others I was w1th that evening. I vas :mformed that thlS.

individual's name wvas Robert D'Lucca a/lc/a Lite. I asked the Qetective how he
kpew that Mr. D'Lucca was the shooter and he explained to .me the basis for hiq
case and convinced ne that he was correct. o : : : |

6. At that time I 'was angry, because I hadl been wounded, two others were
}cilled, and, had no reason to disktelieve what I had been told and therefore
'adopted.these facts as true. When I testii"ied in ‘the courtroom I identified Mr.
D'Lucca because he was the individual I had seén in the pho{io.g.ralgh f:rés'enteé to
me by Detective Falcone, and by that time believed that Detective Falcone was

telling me the truth.



7. .In truth and in fact I was not able to identify the shooter from the

viewiny that I had, at the time of the incident, and erred in pcmtively
testifying that Mr. D'Lucca was the shootér'. . I realized that my testimony ‘may

have assisted the- pros'ecution in corri/icl-ing Mr. _D'Lm‘:ca, “and want to talce ‘this.

.o

opportunity to ‘correct an error that may ‘have occurres.’ .
'8 I am. reaching out and’ making this statement of my own' free will and
have not been coerced or promised anythmg in return for " doing this. I am
'.simpl}, stating facts which have been .of ‘my mind since the tr:[al, but because of
.".my own 1e¢a1 problE:ms, amongst other problems; never cdme forvard with thls
informat:on before. . ' ' ‘
. 9._ 'I'he prosecutlon never adviced me the extent of any other ‘evidence - they
had regarding Mr. D'Lucca, and therefore I do not know whether or knot my coming.

- forvard . will change. the fate of Mr. 'Lucca, but belxeve the court shoald know

and ‘understand what actually transpired.

S¥orn’ t& before me this |
g -day .of March 2001

Harry D. Durgan . R v 6 B ey Gl
Notary Public; State of New York : e G Ty Py e
No. 01DU6008379 : ‘

Quallfied,in, Clinton County -

-.'(.‘:ommlssmn Exp»rag Q %9’2



THE JUDGES DECISION

The testimony of these two witnesses (Jamison and King) was the only
evidence against me. There was no other independent evidence. No gun, DNA,

fingerprints or surveillance video.

I submitted this new evidence, which exonerated me of any wrong doing,
to the judge who held my trial. She read the motion together with the statements
and just ignored what these witnesses had to say. She never even held a hearing
so that she could listen to why they were now admitting that they lied against me

at my trial.

The following is the judge’s decision and reasoning.



DECISION AND ORDER

SUPREME COURT CRIMINAL TERM  PART 5 COUNTY KINGS

) By: Feldman, J
People of the State of New YOrk )

\Y ) Dated: September 26, 2001

Robert D’Lucca Indictment No. 3723/94

Defendant was convicted upon a jury verdict of two counts of murder in
the second degree and two counts of attempted murder in the second degree.
On December 19, 1994, defendant was sentenced to consecutive terms of
imprisonment of 25 years to life for the murder conviction and consecutive
terms of imprisonment of 12 1/2 to 25 years for the attempted murder
convictions . The judgment of convictions was affirmed but the minimum
sentence for the attempted murder counts was modified to eight and one-third
years (People v. D’Lucca, 243 AD2d487). The defendant’s application for
leave to appeal to the Court of Appeals was denied (People v. D’Lucca, 91
NY2d 872).

Defendant now moves pursuant to CPL 440.10 (1)(g) to set aside the
judgment of conviction on the grounds of newly discovered evidence.
Defendant claims that the recantations by two eyewitnesses who were also the
objects of the attempted murder convictions warrant a new trial. Specifically,
one eyewitness explained in his affidavit that his identification of defendant
was based on what “others” had told him while the second eyewitness stated
the detective who presented a photographic array to him convinced him that
defendant must have been the shooter.

—anipit B Exnibit U



In response the People argue that the first recantation affidavit was
vague and unreliable while the second was incredible and therefore do no v
constitute newly discovered evidence.

The court agrees with the People’s position and rejects defendant’s
claim of newly discovered evidence.

In order to constitute newly discovered evidence pursuant to CPL
440.10 (1)(g), a defendant must establish that the evidence in question is of
such character that it would probably change the results if a new trial were
held; that it was discovered since the trial; that it would not have been
produced at trial with the exercise of due diligence; that it is not cumulative;
that it is material to the issues; and that it must not merely contradict the
former evidence (People v. Salemi, 309 NY209, 215-216, cert denied 350 U.S.
950; People v. Gurley, 197 AD2d 534,535). Furthermore, all of the statutory
requirements must be satisfied, the determination of which rests within the
sound discretion of the court. (People v. Gurley, supra.)

The evidence presented by defendant does not satisfy the statutory
criteria. “Recantation evidence is inherently unreliable and insufficient alone
to require setting aside a conviction.” (People v. Lagette, 153 AD2d 760). In
this instance the affidavits presented as recantations are suspect under the
circumstances and do little more that merely contradict former evidence.
Evidence of this nature is not “of such character to create a probability that
had such evidence been received at the trial the verdict would have been more
favorable to the defendant” (CPL 440.10 (1)(g)).

Accordingly, defendant’s motion is denied.

This decision shall constitute the order of the court.

gL

4ENTERED g e
& 3 J.S.C.

,'?;'" fnerT o oo

Xes

* ENNE G BELDMNAR
TWiLBUR A. LEVIN B ,
COUNTY CLERK

mre - ——

cantioit B EXNIDIt C



THE 2007 AFFIDAVIT OF MAURICE HIGHLAND

In 2007, a man appeared at my mother’s door-step. He was someone | knew
from my youth but whom I had no contact with in more than fifteen years. His name
was Maurice Highland and he told’'my mother that he knew | was innocent because

he was present on the night of the incident and saw who the real killer was.

By this time, | no longer had a lawyer or a private investigator, so my mother
asked Highland to talk to a lawyer and to make a sworn statement pertaining to
what he witnessed the night of the incident. Highland had no lawyer so he made

the statement himself and gave it to us.

The following is Highland’s sworn statement about what he witnessed on the

night of the incident.



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS

X

THE PEOPLE OF THE STATE OF NEW YORK
~ -against- AFFIDAVIT
ROBERT D'LUCCA
Defendant.

X

State of New York)
) ss:

County of Kings )

|, Maurice nghland bemg duly sworn do hereby state under the penalty of
| perjury that; . . -
1. At approximately three in the morning on March 12, 1994, | was present in
front of the building, near the corner of Miller and Hegeman in Brooklyn New York,

where there was a party for someone | knew as Rondu.
2. .lhad just come out of the building and while talking to a girl | had just met that

night, | witnessed a man, whom | knew as Jermame Ricks, walk up to a red caron.
the mtersectron of Mlller and Hegeman and fire shots continuously into to the right

side of the car as the car turned left on Hegeman
3. Atthis hme a lot of people began to come outside to see what happened but

since it all happened so fast, there was nothmg left to see. Some people went back
inside and others got into their cars and left. | decided to do the same and caught a

cab home. .
4, Leter that year | was arrested and eventually had to serve 12 years in prison.

One day while at Sullivan Correctional Facility, | was speaking to a friend whom, | .
only know as Pookie, from my old neighborhood. As we were reminiscing about old
times, he mentioned a mutual acquaintance whom we know as Bobby (a/k/a Raobert

D'Lucca).
Bl He relatad to me that Bobby was in prison for a crime that he did nat commit:



He told me that Bobby was in prigan for the shaoting that occurred on the early
morning of March 12. 1894, in Brooklyn. The same shooting | witnessed.

6. | knew that Bobby was in prison but was surprised to hear that it was for
something | personally had knowledge he was innocent of because | was there and

mtnessed the incident myself.
7. | wanted to do something to help him but had no way of contacting him or his A

family. So | decided that as soon as | got home | would find someone who could

contact him so that | could help him. ., /
8. Soon after coming home, in 2007, | got in touch with Bobby's mother and told

her what | new about Bobby'’s case, | asked her what ta do and she advised me to
talk to a lawyer and make a sworn affidavit about what | saw that night on March 12,
1994 in Brookiyn.

g, Sometime in April of 2007 | ran in to Shawn, a friend of the person who
actually did the shooting, at a neighborhood store. | related to him what | new about |

.the shaoting and he told me that he already knew. That Jermaine had admitted to

him that he committed the murders on the comer of Miller and Hegeman in

* Brooklyn, New York on March 12, 1994. And thg-xt Jermaine bragged about not

having to worry about being caught because someone else was being blamed for it.
10. | related to him that it wasn't right that someone else was doing time for
something his friend had dane and he agreed but asked what could he do? | stated
that | was going to make a sworn statement about what | knew and that he could do
the same, if he wanted to, about what Jermaine told him. '

- 11. 1 am making and signing this affidavit of my own free wnll and have not been
threatened or coerced by anyone, nor has anyone promised me anything in return

for this statement.
12. | amwilling to testify at any court gro

ing to the facts of this affidavit.

Swarn ta hafarg me this NOTARY mISHIC, Stato of Naw York

;22 day "2007 Ho. 01CHE150877 d os A
L PRI

" X |
; Commisslon EXp H aw_tm/ M A

No?(ryvﬁfxbﬁc ‘<Mehm'ce Highlahd



THE 2008 AFFIDAVIT OF TAIWAN JAMISON

Now that | had some new evidence | hired a new lawyer. It was tough
because ‘ny family, particularly my mother, had spent their life savings on legal help
who, for the most part, only cared about money and made their half-hearted
attempts to prove my innocents. But everyone chipped in and my new lawyer

helped me develop my new case.

We decided to obtain updated affidavits from the two witnesses who had

confessed to lying/committing perjury at my trial.

The following is Jamison’s updated affidavit in which he explains things in

more detail.



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF KINGS
___________________________________________________ X
THE PEOPLE OF THE STATE OF NEW YORK,
Plaintiff,
-against- AFFIDAVIT
ROBERT D’LUCCA, INDICTMENT NO.:
3724/94
Defendant.
________________________________________________________________________ X

State of New York )
County of Kings ) ss:

TATWAN JAMISON, being duly sworn does hereby state under penalties of perjury:

I was a prosecution witness against Robert D’Lucca during t_ s murder trial in the
Supreme Court, County of Kings. During that trial I testified that I was present at the time of
the incident and that I observed Robert D’Lucca fire the weapon that resulted in my being
injured and others being killed. At this time I am coming forward to correct my testimony
and truthfully state that, to my knowledge, Robert D’Lucca was not the individual who fired
the weapon on the day in question. I never saw Robert D’Lucca fire into the vehicle that
night and the assistant district attorney had to know that I did not testify truthfully at the trial

because she told me to say that I knew it was him.

Since the trial concluded I have had a lot of time to think about what I did and why I
testified the way I did and realized that I may have helped convict an innocent person. My
testimony was not based upon my observations, but rather because of what others had told me
in the car or on the street, leading me to conclude that it was Robert D’Lucca who committed
the crime. For instance, Anthony was yelling that “Lite” was shooting at us even though I

never actually saw Robert D’Lucca. And on the street afterwards, Ron Du kept telling me



that “Lite” was responsible for the shootings. Ron Du was also showing Bruce King, another
victim of the shooting, photographs of Robert D’Lucca in an effort to firm up Bruce King’s
identification of Mr. D’Lucca as the shooter. I have not come forward earlier because of my
fear of what could happen to me if I disclosed this information.

One day I was playing dice on the street, when I ran into a friend of Robert D’Luccas,
and after discussing the situation, and my desire to straighten this matter out, I have him my

telephone number and asked him to contact Robert D’Luccas mother. Thereafter, I was
incarcerated and was contacted by an investigator who was assisting Mrs. D’Lucca in helping
her son. At that time I told him the truth about what happened that evening and why I had not
come forward preciously. I am now signing this affidavit of my own free will and have not
been threatened our coerced by anyone now has anyone promised me anything in return for

this statement.

c’/ * Y
_ 3 QB 4\ JGMIL A0
TATWAN JAMISON

"
Swormn before me this _l_‘ﬂ_ day of

———— o — S

Notary Public \_

RONALD. L. ROGERS
Notary Public State Of New York
No. 01R05019060

. Qualified In Kings Co_lbtgz ’()
Commission Expire =



THE 2008 AFFIDAVIT OF BRUCE KING

We also obtained an updated affidavit from Bruce King. The second and only

other witness who testified and committed perjury at my trial.

King’s affidavit also explained the circumstances of his testimony in more

detail



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF KINGS
..................................................... X
THE PEOPLE OF THE STATE OF NEW YORK,
Plaintiff,
-against- AFFIDAVIT
ROBERT D’LUCCA, INDICTMENT NO.:
3724/94
Defendant.
o LEE e s X

STATE OF NEW YORK )
COUNTY OF GREBENE ) ss:

FRAWKLTA
BRUCE M. KING, being duly swormn hereby states under penalty of perjury:
1. In November of 1994, I was one of the prosecution’s witnesses in the matter of People v."
D’Lucca, in the Supreme Court of the State of New York, County of Kings. The defendant

Robert D’Lucca was indicted for murder and attempted murder.

2. The indictment that I was called to testify about occurred on March 12, 1994, while ] was
a passenger in the rear seat of my Volkswagon Jetta.

3, During my testimony, I stated that I observed the shooter and then I identified Mr.
D’Lucca in the courtroom as the individual who I observed shooting the weapon which caused
the death of two others, and caused injury to myself and another. However, the truth is that I
never did see who shot into my car that morning, and my trial testimony was inaccurate and was
based upon facts other than my personal knowledge.

4, After the incident I was interviewed by a Kings County Detective named Falcone.,

Detective Falcone showed me severa] photographs of different individuals, none of which I

could identify as the shooter.



5. After T failed to identify the shooter at the first lineup procedure, Detective Falcone
showed me some photographs of a man whom I did not recognize named Robert D’Lucca.
Detective Falcone showed me severa] photogTaphs of this man, including some pictures of him
with a female and a more recent “arrest” photograph of him. Detective Falcone told me that this
was the “guy who did the shooting” and that he was just arrested for a domestic related crime
upstate somewhere. Detective Falcone advised me that this guy was the individual who shot me
and the others I was with. I was informed that this-individual’s name was Robert D'Lucca a/k/a
Lite. Iasked the detective how he knew that Mr. D’Lucca was the shooter and he explained to
me the basis for his case and convinced me that he was correct and I accepted his statements as
the truth.

6. At that time I was angry, because [ had been wounded, two others were killed, and had no
reason to disbelieve what I had been told. Therefore, I adopted Detective Falcone’s statements
as the truth. When I testified in the courtroom and 1dentified Mr. D’Lucca as the shooter, I did
so because he was the individual I had seen in the photographs presented to me by Detective
Falcone, and also because the assistant district attorney told me that the shooter would be sitting
at the table across from her. If'the assistant district attomey did not inform me of where the
shooter would be located, I would have likely had a problem identifying Mr. D’Lucca in the
courtroom. At the time [ testified, I did not believe that an innocent man could have beenA
indicted for the shooting and I therefore had accepted Detective Falcone’s assertions as the truth.
7. However, the truth is that I was not able to identify the shooter from the viewing that I
had at the time of the incident, and I erred in positively testifying that Mr. D’Lucca was the

shooter. I later realized that my testimony may have assisted the prosecution in convicting an

L




innocent person, Mr. D’Lucca, and I am once again taking this opportunity to correct any errors

that may have occurred at his trial.

8. It is my belief that whoever opened fire on my Jetta on March 12, 1994 was trying to kill
a man named Ron Du, but Ron Du was not in my car that gz%;\%mg. Ron Du was eventually
killed about a year after Robert D’Lucca’s trial and I believe the same individual who later killed
Ron Du attempted to kill us that xggr\;%flg. The man who killed Ron Du could not have been
Robert D’Lucca because he was already in prison for about a year at the time Ron Du was shot.
S Again, I am reaching out and making this statement of my own free will and have not

been coerced or promised anything in return for doing this. I am simply stating facts which have
been on my mind and have been haunting me since the trial. Because of my own legal problems,
amongst other things, I have never really had the opportunity or courage to come clean and come
forward with this information before.

10.  The prosecution never advised me as to the extent of any other evidence they had
regarding Mr. D’Lucca other than where he would be sitting in the courtroom, and therefore, I do
not know whether or not my coming forward will change the outcome of Mr. D’Lucca’s
situation. However, I believe that the court should know and understand what actually

transpired.

Aper . leTAP

~  BRUCEM.KING
Swormn before me this 9 _day of

7, 2008,

ROY RICHARDS
Notary Public, State of New York
Noa 01?61%8'2908 ;
Qualified in Franklin Coun
Gommission Expires December 9,&00?



THE 2009 AFFIDAVIT OF DAVID CALAFELL
David Calafell was not a newly discovered witness, but he was the first
person whom Jamison confessed his perjury to. The law makes exceptions for

situations where evidence is expired due to time limits.

Calafell was the first person that Jamison expressed his desire to come
forward and admit that he lied at my trial when he said that he saw me commit the

crime.

The following is Calafell’'s sworn statement about his conversation with

Jamison.:



£ COURT OF THE STATE OF NEW YORK

Y OF KINGS
.................................................................. X
£ PEOPLE OF THE STATE OF NEW YORK,
Plaintiff,
-against- AFFIDAVIT
ROBERT D’LUCCA, ' INDICTMENT NO.:
3724/94
Defendant.
........................................................................ X

State of Connecticnt )
County of Hartford ) ss:

DAVID CALAFELL, JR,, being duly swom does hereby state under penalties of perjury:

1. I personally know Taiwan J amison and we used to be acquaintances. We recently lost
touch however becanse we both moved out of our old neighborhood. I have known Taiwan
since he was nine or ten years old. I was friends with his older sister Charlene when we were
growing up in Brooklyn. Taiwan and his family used to live on Miller Avenue in Brooklyn
around the same neighborhood as myself.

2. Tknow that Taiwan was a victim of a shooting that occurred sometime in 1994 and that
Taiwan testified for the prosecution during the trial of the individual who the police accused of
committing the crime, Robert D’Lucca. Iam aware that Taiwan stated at tria] that he was “sure”
that Robert D’Lucca had shot at Talwan and his group of people. However, shortly after Mr.
D’Lucca’s trial had ended, Taiwan admitted to me that he offered perjurious testimony at Mr.,
D’Lucca’s trial.

3. Taiwan stated that he was pressured by the District Attorney and by a gang leader named
“Rondu” to blame the shooting on Robert D’Lucca, even though, at the time, Taiwan was unsure

as to who actually fired at him,



4. To be specific, towards the end of 1996 I had a lengthy conversation with Tajwan
Jamison outside the front of my grocery store on the corner o.f Hegemah Avenue and Wyona
Street in Brooklyn, New York. I was hanging out in front of the grocery store and Taiwan
approached me on his way into the store and we talked about Robert D’Lucca. Taiwan told me
that he feels sorry and guilty about what happened to Robert, he felt guilty about the fact the he
was doing life in prison for a crime he did not commit. Taiwan told me that a gang leader/drug
dealer named Rondu pressured him to tell the police that Robert was the gunman.

5. All the young kids in neighborhood were scared of Rondu, including Taiwan. Despite
being scared however, Taiwan informed Rondu that he was not going to blame Robert for the
shooting because he did not know who the shooter was. Rondu then told Taiwan that if he does
not say that Robert did it, Rondu would kill Taiwan. Additionally, Taiwan wasn’t the only one
that told me that Rondu was going to kill him if he didn’t blame Robert. A couple of other
individuals also told me that Rondu was making and pressuring Taiwan to blame the incident on -
Robert. This situation was kind of the talk of the neighborhood for awhile.

6. Ieventually heard it from Taiwan’s mouth however that day in front of the grocery store.
The fact that the neighborhood had been talking about this incident and Rondu and Robert prior
to hearing it directly from Taiwan’s own mouth is one of the reasons why I believed Taiwan
when he told me the truth.

7. Taiwan told me that he tried to tell the District Attorney that he wasn’t sure who the
shooter was and that people were being pressured to blame Robert, but Taiwan said that the
District Attomey basically told him that they had used up a lot of time and money on the case

against Robert and that it was too late to turn back.



8. During the conversation outside the grocery store, Taiwan asked me, “What should |
do?” because he felt horrible about the whole situation. Now that Rondu is dead, Tajwan feels'-
like he can do the right thing now because he’s no longer facing pressure from him or the D.A.

9. I know how Rondu can act because I also knew him personally and we were good ,

friends. Rondu was cool with me, but he always seemed to dislike Robert, even when we were

younger. Rondu was always a bully and I completely understand why Taiwan was scared of
him.

10. Taiwan feels guilty that Robert D’Lucca has had to be incarcerated for so long for
something that he did not do. Everybody in the neighborhood was nervous and had used Robert
as an example about being innocent about something and somebody could just throw your name
In a situation and you could do “life.” It’s always in the back of my mind now also.

11.1 am now signing this affidavit of my own free will and have not been threatened our

coerced by anyone and no one has promised me anything in return for this Statement,

Dated: S /2-81/0 C’

Qf}g«ﬁ\ DAVID CAI/AFELIY/IR.
Sworn before me this™ '~ _dayof

. :IEL-Q\———___-___, 2009.
£ .BAI:Q&J———A@‘,Q/Q’D_ ;

Notary Public Kristine Valente
Notary Public
My Commission Expires May 21, 2u




THE 2009 AFFIDAVIT OF DANIEL DEL

| did my best to investigate as much as | could on my own. It was difficult to
do without a professional investigator but we just could not afford all the added

legal fees.

I managed to discover anather witness who had a conversation with Jamison

and was a witness to the fact that Jamison never saw who the shooter was.

The following is Del’s sworn statement as to what Jamison told him about

what happened the night the shooting occurred.



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF KINGS
.................. s y e - " X
THE PEOPLE OF THE STATE OF NEW YORK,
Plaintiff,
-against- AFFIDAVIT
ROBERT D’LUCCA, INDICTMENT NO.:
3724/94
Defendant.
............................................ . e X

State of New York )
County of Bronx ) ss:

DANIEL DEL, being duly swom does hereby state under penalties of perjury:

1. I'moved to East New York, Brooklyn from Flatbush when I was around 13 years old. I
lived in the same neighborhood Robert D’'Lucca and Taiwan Jamison’s family. I would see
Robert D’Lucca every once in awhile and I would see Taiwan J amison when he would come to
East New York to visit his family. The neighborhood was not that large and so when we would
see each other we would be friendly and say hello and make sure that everything was alright.
Robert D’Lucca basically lived across the street from me on Wyona Street and Taiwan Jamison’s
family lived close by. I had gotten to know Taiwan real well about two years before he was
involved in a shooting that occurred sometime in early 1994,

2. In approximately March of 1994, 1 was arrested and charged with Robbery. 1 was
temporarily incarcerated at Riker’s Island in C74 while I awaited my court dates. One day
during the month of April while T was waiting to be transported by Corrections from Riker’s
Island to criminal court in King’s County I noticed Taiwan Jamison in a holding cell. Upon my
arrival at King’s County Criminal Court while I was in a holding cell waiting to go to my

courtroom I saw Taiwan -Jamison being walked into a holding cell across from mine! I noticed



that he was bandaged up and had a large cast covering his arm. Being that I knew Taiwan from
oy East New York neighborhood, I asked him what happened to him, how did he get all
bandaged ui) and injured, and how did ﬁe end up in Riker’s. He explained to me that he had been
locked up after he was arrested on Miller Avenue and charged with a weapon possession crime.
I then asked him if he was injured from when he was arrested for the weapon possession, and he
told me, “No,” that he was just recently shot approximately two or three weeks prior to being
arrested.

3. After hearing that he had been shot, my first question was if he knew who had shot him.
Taiwan told me, “No,” that he had no idea who the shooter was. Since he did not know who shot
at him, I took the chance to explain to him that he was hanging around the wrong crowd and that
it was the people whom he was hanging out with that had attracted his problems. I told him to
get out of that group and leave if he wanted to make his life better. The majority of the people
who Taiwan hung out with were older than him, were involved with gangs, and were dangerous
influences on him.

4. My conversation with Taiwan Jamison took place approximately two or three weeks after
he was actually shot and was prior to any trial in the matter. I spoke with Taiwan while we were
both locked up in Riker’s before anyone had been put on trial for the shooting.

5. Ispent the next four years incarcerated for Robbery and had no idea that Robert D’Lucca
was charged and put on trial for shooting at Taiwan and others.

6. When I was released from prison in 1998, I returned back to East New York. About two
years went by before I ran into Robert D’Lucca’s mother, Louisa-Melendez Delorbe. During my

conversation with her, she informed me that Robert had been arrested, tried, and convicted of the

shooting.



7. Talways found it odd that Robert D’Lucca was charged with shooting at Taiwan Jamison
because Taiwan knew Robert from when we were kids and when I had asked Taiwan who shot at
him, he told me that he did not know. If Taiwan really knew that Robert D’Lucca had shot at
him, I am convinced that he would have told me so during our conversation at Riker’s Island
shortly after the shooting. Tajwan had no reason to lie to me.

8. 1 am now signing this affidavit of my own free will after being contacted by Robert
D’Lucca’s new attorney. The above statements are from my personal knowledge and I am now
signing this affidavit of my own free will and have not been threatened our coerced by anyone

and no one has promised me anything in return for this statement.

Dated:

Sworn before me this _9 _7day of

Michael J. Ryan
i York
Public, State of New
Hotany No. 02RY 6197294
Qualified in Bronx Couil
Commission Exp. 11-24-



THE 2009 AFFIDAVIT OF LES WOLFF
We also decided to include a sworn statement by my investigator, Les Wolff.

The purpose of this affidavit was to explain why certain details were not

included in Jamison’s first affidavit.

The reason this was necessary was because the District Attorney who
opposed my case, attempted to insinuate that Jamison was inventing new facts (or
lying) just to make my case stronger. These allegations were not true and the

following sworn statement is proof of that.



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF KINGS
——-- X
THE PEOPLE OF THE STATE OF NEW YORK,
Plaintiff,
-against- AFFIDAYIT
ROBERT D’LUCCA, INDICTMENT NO.:
3724/94
Defendant.
X
State of Florida )
County of Polk ) ss:

LESLIE WOLFF, being duly sworn does hereby state under penalties of pegury:

1. Before I retired, I ran and operated my own private investigations and security firm in
New York City. Around the year 2000, my office was located at 401 Broadway, Suite 306, New
York, New York 10013. The hame of my firm was Les Wolff Investigations and Security, Ltd.

2. During the early half of the year 2000, I was contacted by an attorney named Jeffrey
Rabin, Bsq., who was working for his client named Robert D’Lucca. Mr. D’Lucca was wrongly
convicted of two murders, and two éttcmpted murders, that occurred in Brooklyn. Mr. Rabin
stated that he needed an investigator to assist him in finding leads which may eventually help
Mr. D’Lucca clear his name, I was eventually retained and hired by Robert D’Lucca’s mother,
Ms. Louisa Melendez-Delorbe.,

3. One of my first assignments was to help find an individual named Taiwan Jamison,
nicknamed “Red.” M. Jamison was a victim of the crime allegedly perpetrated by Robert
D’Lucca and testified as a Prosecution witness during Mr. D’Lucea’s trial in Brooklyn. T hegan

to investigate a lead that Taiwan Jamison gave false and pegjurious testimony during Mr.

=



D’Lucca’s trial. It was brought to my attention that, at trial, Mr. Jamison may have falsely
accused Robert D’Lucca as being the gunman due to prosecutorial pressure.

4. On June 22, 2000, shortly after I began my search, I found Taiwan J amison omn the street
in Brooklyn and he agreed to accompany me to Jeffrey Rabin’s office. Mr. Rabin and [

proceeded to interview Taiwan Jamison and during the interview it became apparent that he

offered perjurious testimony during Robert D’Lucca’s criminal tial. For instance, Mr. Jamison
told us that he did not see Robert D’Lucca on the evening of the murders, even though he
testified that he was sure he did see him. He proceeded to tell us further that he did not tell the
truth at trial and that the Assistant District Attomey handling the case made him say that he was

sure the gunman was Robert D’Lucca, even though he was not.

5. Additionally, Mr. Jamison told us that Bruce King, another victim and prosecution
witness, was also being pressured by a gang leader named Ron Du to say that Robert D’Lucca
was the gunman. In fact, Taiwan told us that because Bruce King did not know Rabert D’Lucca,
Ron Du started showing Mr. King photographs of Robert D’Lucca on the street so that Bruce
King would be able to identify Mr. D’Lucca’s photograph iu a lineup.

6. Itook thorough notes during all of my investigations, including this meeting on June 22,
2000 with Mr. Jamison and Mr. Rabin. Robert D'Lucca’s new attorney has shown me a copy of
my notes from that interview and I can truthfully state that the handwriting on the notes is mine,
the signature on the notes is mine, and the notes truthfinlly and accurately reflect the information
told to me by Mr. Jamison on that date. It has been brought to my attention that for some reasomn
this information was not included in Mr. D’Lucca’s p;'cvious legal challenges to his conviction
and I simply want to assure the Court that Mr. Jamison truthfully made those allegations on June

22, 2000,




7. 1 am now signing this affidavit of my own free will and have not been threatened our

fact, mine and they are.

LESLIE WOLFF QM
Sworn before me th15<32_=?i day of
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THE 2010 AFFIDAVIT OF NOVALEE YOUNG

Novalee Young was my girlfriend at the time this crime occurred. | was with

her on the night of the incident. She was my alibi witness at trial.

Ms. Young and | are no longer together, and for more than a decade we have
not spoken to each other. But she was still willing to make the following statement
in order to reaffirm what she testified to at trial, that I was innocent of the crime

that | was charged with because 1 was with her when the incident took place.

The following is her sworn statement.



SUPREME COURT OF THE STATE OF NEW YORK.

COUNTY OF KINGS
X
THE PEOPLE OF THE STATE OF NEW YORK,
Plaintiff,
-against- ’ . AFFIDAVIT
.ROBERT D’LUCCA, : A ' INDICTMENT NO.:
. 3724/94
Defendant. .
- X
State of New York )
County of Kings ) ss:

NOVALEE YOUNG, being duly sworn does hereby state under penalties of perjury:

I am writing this affidavit on behalf of Robert Dlucca. It has been brought.to my’
attention that new evidence was presented regarding his case. Actually, I was aware of*
Taiwan Jamison admitting that he lied, and changing his statement a few years ago. I’ve
now learned that both eye witnesses have retracted their statements/ testimonies. So, I
am writing to express my delight and grief on this whole situation. '

Mr. Dlucca and myself began a relationship in Brooklyn January of 1990, and in
August, 1993 T went away to college in Canton, New York. Robert visited my campus
on several occasions. One of which was in March 1994, when the murders that Robert
was wrongly convicted of occurred. I testified at his trail attempting to confirm his
presence at my college. I am again writing in light of this new evidence to state that
Robert Dlucca came to visit me in Canton New York in March 1994, and he stayed with
me the entire weekend in my dorm room.

Please grant Robert some compassion at this time. He has had so much taken’
from him. I have not seen or spoken to Robert in over 6 years. I am saddened to state
that the distance was too much for me to endure. We eventually lost our friendship.
because of his incarceration. His imprisonment has caused so much hardship for so many
people, including myself. His family has missed many years with him. Most
importantly, Robert has missed so much time and opportunity to become a productive
member of society. Please allow him this opportunity because he is innocent of the crime

for which he has been wrongly convicted. / A
I/ﬂ(//)/é W
NOVALEE YOW?G -

Sworn before me this _0/_) Z_>_ day of
_/_Wﬁ'/’é_é_ . _,2010.

) No—ta—ry Fablie NATASHA A. AIKENS '
Notary Public, State of New York

ualified In Kings County
o No. 01A16195343

My Commission Expires 10:20-2012



THE LAWSUIT AGAINST DETECTIVE JOSEPH FALCONE
FOR FALSE ARREST AND FALSE IMPRISONMENT

The lead Detective in my case was known to falsely arrest and imprison
people. In 1991 he falsely arrested and imprisoned Kevin Pendleton who was later
released and sued Detective Falcone for his corrupt practices. The suit was later

settled for 1.5 million dollars.

The following is a portion of that lawsuit.
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i Pendleton v City of New York

i [*1] Pendleton v City of New York 2006 NY Slip Op 50632(U) [11 Misc 3d 1080(A)]

| Decided on March 24, 2006 Supreme Court, Kings County Hinds-Radix, J. Published by
New York State Law Reporting Bureau pursuant to Judiclary Law § 431, This opinion Is
uncorrected and will not be published in the printed Official Reports.

Decided on March 24, 2006
Supreme Court, Kings County

Kevin Pendleton, Plaintiff,
against

The City of New York, New York City Police Department and Det. Joseph Falcone,

10694/94

Sylvia Hinds-Radix, ]

Upon the foregoing papers, plaintiff Kevin Pendleton moves, pursuant to CPLR 3126, for
an order striking the answer of defendants The City of New. York, New York.City Police
Department and Det. Joseph Falcone or, alternatively, for an order, pursuant to CPLR
3124, compelling defendants to comply with all outstanding discovery. Defendants
oppose the instant motion and cross-move for an order: (1) pursuant to GML 50-e and
50-i, dismissing plaintiff's- first cause of action for false arrest and Imprisonment; (2)
pursuant to CPLR 3211(a)(5), dismissing plaintiff's fifth cause of action for violation of
his civil and constitutional rights undér 42 USC §1983 and for attorneys fees under 42
[*2]USC §1983; (3) pursuant to CPLR 603 and 4011, bifurcating plaintiff's 42 USC §
1983 clalm for discovery and trial; (4) pursuant to CPLR 3126 dismissing plaintiff's
complaint for failure to provide court-ordered discovery; and (5) pursuant to CPLR
3124, compelling certain discovery. '

In the instant action, plaintiff seeks damages based upon clalms of false arrest, false
imprisonment, malicious prosecution, Intentional infliction of emotional distress,
negligent hiring, training, supervising and retention and the violation of his clvil and
constitutional rights. The action was commenced on April 4, 1994. Issue was jolned by
i service of the defendants' answer on or about May 25, 1994, On February 2, 2005,
plaintiff was granted leave by this court to file and serve an amended complalnt and the

amended complaint was filed and served on February 3, 2005.

The orlginal complaint in this actlon avers that on August 31, 1991, plaintiff was
"falsely, wrongly and illegally arrested" by a New York City police officer, Detective
Joseph Falcone, and was "intentionally, wantonly and maliclously” prosecuted "as a
common criminal.” The complaint further alleges that on November -13, 1992, all
criminal charges against plaintiff were dismissed. With regard to the negligent hiring
and supervision claims alleged by plaintiff, the complaint states that defendants The

http://law justia.com/cases/new-york/other-courts/2006/2006-50632.html
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in this case, occurred on September 6, 1992 (see Jackson v New York City Police
Department, 119 AD2d 551, 552 [1986]). Plaintiff, therefore, was obligated, pursuant
to General Municipal Law 50-e(1)(a), to ﬁle a notice of claim. with regard to this cause . et o T
of action on [*4]or before December 8, 1992 He falled to do S0, however, and did notL_ : ar A ‘A .
until February 4, 1993, two months beyond the requlslte deadllne v5ubsequently, as.' B S
plaintiff acknowledges, the statute of llmltatlons explred for said claim wlthout the_:,:_ v e
plaintiff moving for leave to flle a late notice of claim. Accordingly, the court Is without
authority to allow plaintiff to file a laté notice of clalm, given that thé’ relevant
limitations perlod expired more than ten years ago (see Plerson v City of New York, 56 °
NY2d 950, 955-956 [1982]). As a result, the court Is constrained to dismiss plalntlﬁ"s
cause of action for false arrest and imprisonment.

With regard to plaintiff's civll rights claim against the municipal defendants, the court
finds that such clalm is also time barred. The statute of limitations for a cause of action
pursuant to 42 USC § 1983 based upon alleged civil rights violations Is three years
(Owens v Okure, 488 US 235, 251-252 [1989]). Accordingly, the relevant limitations
period for this clalm also expired approximately ten years ago. Plaintiff's section 1983
claim, however, was not asserted until February 3, 2005, upon the filing and service of
the amended complaint in this action. CPLR 203 (f) provides:that "[a] claim asserted in
an amended pleading is deemed to have been interposed at the time the claims In the
original pleading were interposed, unless the original pleading does not glve notice of
the transactions, occurrences or serles of transactions or occurrences, to be proved
pursuant to the amended complaint." The court finds, however, that In the instant case,
the original pleading did not give sufficient notice of the transactlons and occurrences to
be proved with regard to the section 1983 clalms asserted against the municipal ‘
defendants to warrant the application by thls court of the relatlon back“ rule l:o such‘ j

plaintiff. must show that the violation of hls constltutlonal rlghts resulted from a‘\‘, -
municipal custom or policy" (Rlcciuti v New’ York Clty Transit Authorlty, 941 F2d 119 . o Tl Bl Hoeley
122 [2d Cir 1991]). There Is no respondeat superlor liability for a munlclpallty under ~_ N T .
sectlon 1983 and, accordingly, the violatlon of plaintiff's civll r|ghts by a munlclpal |

employee, without more, will not render the municlpality liable for such violation (see

Monell v Dep't of Social Services, 436 US 658, 694 [1978]; see also Ramos v City of

New York, 285 AD2d 284, 302 [2001]). Moreover, " a single incident alleged In a

complalnt especially If It Involved only actors below the policy-making level, does,not

suffice to show a municipal policy“'(DeCarlo v Fry, 141 F3d 56, 61 [1998], quoting
Ricciutl, 941 F2d at 123).

s Pt e Smrarests e e rmalmeTe LuimED

It is generally recognized that there are four situations In which a municipality can be

held liable under sectlon 1983: (1) an officially promulgated policy endorsed of ordered *
by the municipality; (2) a custom or practice that Is so widespread that the munlclpallty"

had either actual or constructlve knowledge of it; (3) actions taken or declslons made

by the municipal employee who, as a matter of state law, Is responsible for establishing
municipal policies with respect to the area In which the action Is taken; or [*5](4)

where the fallure of the municipality to.train. Its employees rises to the level of - .: -
deliberate indifference to the constitutional, rights of others (see Wahhab v City of New: -
York, 386 F Supp 2d 277, 285 [2005]). In order to establish the' existencé b *dellbérate i+
indifference” on the part of a municlpality, it is: insufficient to- merely plead a,failure:to: -4
train employees (see Dwares v City of New York, 985 F2d 94, 100 [2d Cir 1993]).
Deliberate indifference can generally be inferred where it can be shown, "to a moral
certainty," that employees will confront a given situation which presents the employee
with a difficult choice of the sort that training or supervision will make less difficult and
that the wrong cholice will frequently result In the violation of a citizen's constitutional

http://law justia.com/cases/new-york/other-courts/2006/2006-50632 . html 7/14/2014
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contained in the origlnal complaint and, therefore, because the original complaint did

not give notice of the civil rights claim contamed in the amended complaint, sald cIalm : LY
cannot receive the benefit of the relatlon back" rule Accordmgly, such cIaIm is,
untimely and must be dismissed.[FN2]

KA TR A P JOETTHR, TN 2 HERITE

To the extent plaintiff also asserts a clvil:rights claim:pursuant::to: section:1983" as -
agalnst Detective Falcone, as an Individual acting:in:his officlal: capacity,:the: court finds “
that such claim does relate back and shall,; therefore; not be:dismissed. .Detectiveir:; ¢
Falcone's alleged llability under section:z:1983: stems-solely:.from:, the:rmallclousi -
prosecution claim asserted against him by plaintiff, given that plaintiff's false arrest'and = = L. = s
imprisonment claim has been dismissed. It is well established that "[s]ectlon 1983 . .

maliclous prosecution claims rooted In the Fourth and Fourteenth Amendments are

substantially the same as . . . maliclous prosecution claims under New York state law,

with the exception that § 1983 requires that the tortfeasor act under color of state

law" (Davis v City of New York, 373 F Supp 2d 322, 328-329 [2005][Internal quotation

marks and citations omitted]; accord Raysor v Port Authorlty of New York and New

Jersey, 768 F2d 34, 39 [*7][2d CIr 1985], cert denled 475 US 1027 [1986]) Moreover,

"[t]he requirement of pleading an official policy or custom of a munlclpallty through y : TR T
which a constitutional Injury has been inflicted upon a plalntuff applies only to 42 USC § -
1983 claims against a local government, and not to such claims against Individual
defendants in their officlal capaclties" (Bosone v County of Suffolk, 274 AD2d 532, 534
[2000]). Since plaintiff pled his maliclous prosecution claim in the original complaint,
and was not required to plead the existence of an officlal policy or custom with regard
to Detective Falcone's alleged violation of plaintiff's constitutional rights, the section
1983 claim contained within his amended complalnt is deemed to "relate back" to the
orlginal complaint, rendering such claim timely. As a result, to. the. extent that
defendants seek dismissal of such claim ae ‘tin1e barred that portlon of. defendants'
cross motion to dismiss is denied. In additlon, to the. extent that, federal tclv:l, rights
claims against Detective Falcone based upon.. the alleged maliclou L

plaintiff is sufficiently factually related to the tate malncnous prosecutlon alm,,and no
prejudlce will accrue from trylng such clalms together, the court also denies defendants'
application for a bifurcated triai.

Discovery Motlons

With regard to outstanding discovery in the lnstant actlon, plalntlff moves to strlke .
defendants' answer or, alternatively, to compel the production of varlous Items of

discovery and defendants cross-move to strike plaintiff's complaint or compel discovery.

As an Initial matter, the motion and cross motion to strlke are denied. "It is well settled- -
that actions should be resolved on their merits wherever possible, and that the drastic e .:
remedy of striking a pleading Is inappropriate abserit a €lear showing that the failure to~ =~ PO TR, e ]
comply with discovery demands was willful and contumacious” (Jenkins v City of New * = ° .
York, 13 AD3d 342, 342 [2004]). The court does not find any evidence of conduct on
the part of any of the parties to this action which would warrant thé drastic sanction of
striking a pleading. Concerning the parties’ motlon and cross motion to compel
discovery, given that, pursuant to the instant declsion, plaintiffs surviving clalms are
state law claims for malicious prosecutlon, intentional Infliction of emotional distres§ ) B gl S
and negligent hiring, supervision and retention anda federal ‘claim stemmlng from® ¢ v R .
plaintlff's alleged malicious prosecution, to the’ extent such clalm can be ‘sustained’”’ S
against Detective Falcone individually In his official capaclty as ‘a pollce ofﬁcer, the court
finds that an updated response from defendants “With” reg':'ar'd to* the prelimlnary
conference order dated April 25, 2004, as well- a8 an+ updated Fe sponse to pIaIntcff's
notice of discovery and inspection, dated February 18, 2005 is warranted partlcularly
in light of defendants’ assertion that they will “attempt to provlde "documents
responsive to items No.1, 8, 9, 10, 13, 14, 15, 17 18, 19, 20, 24, 25, 26 27 28, 29"
and apparently have not objected to same.
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